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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

AT TR T [T G-

Revision application to Government of India:

(1) =09 Scured o AT =aH, 1994 FT &Ry rad HIv aarg T AIHAT 6 J1X § FAIb g1 Hl
SU-TRT F T I o Sfavia TALET siraae i ¥iee, RT 'aR, &7 5=, Wﬁmw
%ﬁ@ﬁrrf%rfr STted €19 Wad, 98 90, 7% faeal: 110001 T &l S A1gy i-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid :

@) e g F g F araer ¥ S QT TR @ & R G TIR AT o wRar # AT Tt
FUEHR  §EX AT & HIS o T §T AR, A7 el HOSTIR a7 WoeR § =g a3 fohell e §
7 foreft USRI ¥ T ATt <6l UThaT % S g% ol

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warechouse to another duri //n ceurse
of processing of the goods in a warehouse or in storage whether in factox:;t or m a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) SR IcuTe T IeUTe Qo & ST o forg ST SYET Hiee AR AT S § SR U e o 59
aTRT a3 qaTiaes Ak, STdie % T a9 ¥HF 9% A7 a1 9 O afgt=aw (7 2) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =g Scaven e (erfier) Mawmeet, 2001 F Faw 9 % siwia RRfEE yo=r dear gu-8 § a1
gfaat &, IWq arew & vy ameer YT Rets & O 7 F fraxge-enes od erdie sreer i ar-ar
gfadt & qror S emded fRaT ST AU SES 9T AT § 6 qed oY & efava grRr 35-% §
et 6t 3 SFTaTT F G F G EMR-6 FATAT Hf Fh o gl 411

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) REST araew F a1 gl God THA T @€ 94 AT Iq HF gidl w94 200 /- 6 GATT 6t
Y & TGl GerdehH T A1@ & SATaT gl a1 1000 /- T B SFIar i ST

The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HHT e, T T SATe e TF AaT X ST Ie( 19 ~ATATIErhTor & i erfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Fslg STUTed o ATaHad, 1944 Ht aRT 35-1/35-3 % iavia:-
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(2)  SThieTEd gikeE H a1 ATER F SFerEr @ die, AqiAr F A § €T o, S
STTET o Qo qaree erdrend =rartaseer (Reee) &t ufzm et fifssr, ergaereme § 2nd wrer,
FGHTAT |, @, FRIEATR, AgHREE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of d mpenalty / demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 La ,;e§pe"ctlvgél\‘1n the form of
crossed bank draft in favour of Asstt. Registar of a brafith
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(8) Al < e § S YA QLT T GHIAL GIAT § AT T G AR & forg FE &7 G SI<n
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T FE AEEEE 1970 T9T GUEd H AggAT -1 F e Reiia By sgur S5
STaET AT AN FATeATT ol FfEeT 6 et § § e 6l T Ao & 6.50 I 7 =g
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = S Wl WA i [FA=T T arer (A|l 67 o= A7 a7 Arepivia par Strar § S |
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT e, FeAlT IS o TF HATHL Aqierid ~AraTraseer (Rreee) Te I erdiar & ArHer
¥ qerq T (Demand) TF & (Penalty) &7 10% Y& ST HAT AATH gl GreAiieh, STTehas T SHT
10 € TIC gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

o

FEIT ICUTE b AT JaTSHE F ST, T T FaeA @l 71 (Duty Demanded) |
(1) €< (Section) 11D % qga et fd;
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Tg & ST * e ardfier ¥ uger Y& ST S geAr H erdier et A & forg O o o= fear
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = e 3 ST erdier SRereRToT % gwer stat o AuET ek AT <ve faaiad | a1 /i g g
9 3 10% ST U SR Heaer &ve T & 99 wve F 10% FETETA U T ST Gt &l

In view of above, an appeal against this order shall lie bel cu:@ the Trlbunal on
payment of 10% of the duty demanded where duty or duty
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shree Laxmi Radiology and Imaging Centre
,Shop No 54, Akshar Nagar Complex, Mandal Road, Viramgam-382150 (hereinafter referred
to as “the appellant”) against Order-in-Original No. 110/DC/D/VM/22-23 dated 16.02.2023
(hereinafter referred to as “the impugned order”) passed by the Deputy Commissioner,
Central GST and C. Ex., Division-III, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
ACFFS4049A. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.
32,52,700/- during the FY 2016-17, which was reflected under the heads “Sales of services
under sales / Gross Receipts from Services (Value from ITR)” filed with the Income Tax

department.

F.Y. Gross Receipt from sales of services(as | Service tax not/Short paid
per ITR)

2016-17 | 32,52,700/- 4.87.905/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1  Subsequently, the appellant was issued Show Cause Notice No.
IIISCN/AC/Laxmiradiology/192/21-22 dated 21.10.2021 demanding Service Tax amounting
to Rs. 4.87,905/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read
with Section 70 of the Finance Act, 1994; and imposition of penalties under Section 77 and
Section 78 of the Finance Act, 1994,

22 The Show Cause Notice was adjudicated ex parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax total amounting to Rs. 4.87.905/-
for F.Y. 2016-17 was confirmed under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i)
Penalty of Rs. 4.87.905/- was also imposed on the appellant under Section 78 of the Finance
Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 71(1) of
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the Finance Act, 1994; (iii) Penalty of Rs. 10,000/~ was imposed on the appellant under
Section 77(2) of the Finance Act, 1994 and (iv) Penalty of Rs. 4;0,000/— was imposed on the
appellant under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax
Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that they are a partnership firm came into existence w.e.f.
13.10.2012 and engaged in medical profession of providing health care service under
radiology in the form of CT scan, X-Ray etc. in the name of “Shree laxmi Radiology
and Imaging Centre”during the F.Y. 2016-17, they have earned income Rs.
18,69,500/- from CT-Scan and Rs. 13,83,200/- from X-Ray. They are registered with
the health and family welfare department, Government of Gujarat as ultrasound clinic
and imaging centre. The activity performed by them is exempted from service tax as
per entry no 2 of the Noti. No. 25/2012-ST dated 20.06.2012.the appellant stated that
they have suppressed nothing from the department and the extended period can’t be
invoked in their case. As they were not liable to service tax , they didn’t obtained
service tax registration. They requested to set aside the impugned OIO and allow their

appeal.

4, Personal hearing in the case was held on 06.03.2024. Shri Dharmendra I. Somaiya,
C.A. and Bharat Oza, C.A. appeared for personal hearing on behalf of the appellant.hThey

stated that their client is providing health care services which are exempted.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum, during the course of personal hearing and documents
available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand of service tax against the
- appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2016-
17 based on the Income Tax Returns filed by the appellant as the appellant failed to respond
to departmental letters. Further the demand was also confirmed by the adjudicating authority

on ex parte basis.

7 Now, as the submission is filed before me. While going through the submission, in the
ITR filed for the F.Y. 2016-17, the nature of business code is showing as”0604” and the trade

name is showing as “Shree laxmi Radiology and Imaging Centre”. Form No 3CD filed for the
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relevant period under section 44AB of the income tax Act, 1961 also shows the same details.

The income earned from above activity is shown as Rs. 32,52,700/- . P&L statement filed for

the relevant period is also showing the income Rs. 18,69,500/- from CT-Scan and Rs.
13,83,200/- from X-Ray (total Rs. 32,52,700/-). Such income is exempted as pr entry no 2 of
the Noti. No 25/2012-ST dated 20.06.2012 as amended. The relevant extract is reproduced as

under:

o .

2. Health care services by a clinical establishment, an authorised medical practitioner or

para-medics;

clinical establishment is also defined in the Entry 2.Definitions at sr. no. (i) re-produced as

under:

(j) “clinical establishment" means a hospital, nursing home, clinic, sanatorium or any other
institution by, whatever name called,that offers services or facilities requiring diagnosis or
treatment or care for illness, injury, deformity, abnormality or pregnancy in any recognised
system of medicines in India, or a place established as an independent entity or a part of an

establishment to carry out diagnostic or in vestigative services of diseases;

In view of the above discussion the activity performed by the appellant during 2016-17 is

covered under exempted services. Hence no service tax liability is upon appellant.

8. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2016-17. Since the demand

\

interest or imposing penalties in the case.

of Service Tax is not sustainable on merits, there does not arise any question of charging

2 In view of above, the impugned order is set aside and the appeal is allowed.

10. mmmﬁﬁﬁmmﬁmmaﬂ%@mwgl

The appeal filed by the appellant stands disposed of in above terms.

Attested

¥

Manish Kumar

Superintendent(Appeals),

CGST, Ahmedabad
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To, :
M/s. Shree Laxmi Radiology and Imaging Centre , Appellant
Shop No 54, Akshar Nagar Complex,

Mandal Road, Viramgam-382150

The Deputy Commissioner, Respondent
Central GST and C. Ex.,
Division-III, Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, Central GST and C. Ex., Division-III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
;/S’)/ Guard File :
6) PAfile
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